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   Decent Labour Standards in 
Corporate Supply Chains 

 The Immokalee Workers Model  

   JAMES   J   BRUDNEY    *    

   I. INTRODUCTION  

 TRANSNATIONAL CORPORATE SUPPLY chains have emerged as a 
dominant approach to global production in the twenty-fi rst century. 
They are central to the profi table manufacture and distribution of 

garments, footwear, electronics, toys and other retail goods. They also play 
a signifi cant part in effi cient agricultural production in the United States and 
elsewhere. 

 These supply chains are shaped by brand-name retail companies that are 
in a position to determine what goods are produced, assembled or harvested 
and in which locations. The brands sit at the top of a network that includes 
contractors of various sizes, usually in geographically dispersed locations. 
Tens of millions of individuals work in supply chains, mostly in nations 
with developing economies. These individuals, predominantly female and 
often migrants from rural areas or across national borders, labour under 
harsh and at times abusive working conditions to produce food, clothing 
or electronic devices for domestic consumption and for export on a global 
scale. Some labour conditions have improved in recent decades, but pro-
gress overall has been limited despite concerted efforts being made through 
various national and international legal channels and through voluntary 
private initiatives. 
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 This chapter begins by briefl y discussing reasons why current well- 
intentioned efforts to protect workers in corporate supply chains have been 
inadequate to the task. Underlying the shortcomings of public law and pri-
vate voluntary efforts are two core challenges. One is assuring suffi cient 
levels of worker involvement to guarantee an effective voice in identifying 
abusive practices, formulating labour standards priorities, and designing a 
system that can achieve compliance. The second is providing a system of 
monitoring that is suffi ciently comprehensive and rigorous so that enacted 
or approved standards are in fact meaningfully implemented. 

 The chapter ’ s main focus is to describe in depth an approach developed in 
the US agricultural setting by the Coalition of Immokalee Workers (CIW), 
a worker-based human rights organisation in southwest Florida. Over the 
past decade, CIW campaigns of worker and consumer pressure have led 
to negotiated bilateral agreements with national and international retail 
brands (fast food chains, food service companies and supermarkets) that 
have implemented a prescribed substantial wage increase and dramatically 
improved other conditions for tens of thousands of workers in Florida ’ s 
tomato-growing industry. The agreements are monitored and enforced 
through an unprecedented programme combining worker-driven com-
plaint investigations and comprehensive audits, co-ordinated by the Fair 
Food Standards Council (FFSC), a third-party monitor launched by CIW in 
2011. This framework of private labour standards agreements negotiated 
with leading food retail brands and imposing severe market consequences 
on suppliers who fail to comply — based on extensive annual audits and an 
omnipresent complaint resolution system in which workers play pivotal 
roles — offers distinctive lessons for labour relations in global corporate 
 supply chains. 

 Finally, the chapter presents preliminary thoughts on whether the CIW 
model can be replicated on a larger scale, such as the Asian garment 
 production industry, which traverses national borders. This is a complicated 
question, with a number of extrinsic factors militating against simple or 
unitary solutions. Still, given the scope of success achieved by the CIW and 
FFSC against what seemed insuperable challenges for decades, it is a ques-
tion fully worth exploring.  

   II. SHORTCOMINGS OF CURRENT PUBLIC 
AND PRIVATE LAW APPROACHES  

   A. Public Norms: National and International  

   National Regulation  

 National labour standards norms have force-of-law impact in princi-
ple, but serious challenges exist with respect to implementation of these 
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 norms — especially though not exclusively in developing countries. Some 
problems are doctrinal. Labour laws typically address only employer –
 employee relationships, making it diffi cult to reach often-remote suppliers 
that have subcontracted with the lead fi rm. These laws also tend to provide 
protections for full-time or regular employees rather than irregular, casual 
or short-term contract labour. Undocumented migrant workers are espe-
cially vulnerable in both developing and developed countries; they often 
have sharply limited rights and remedies and they justifi ably fear being 
deported if they assert whatever rights they have. 1  Finally, labour laws lack 
authority beyond national borders. 

 Apart from the doctrinal issues, national regulation in this area faces 
major structural challenges. One is lack of resources: developing  countries 
often have vastly inadequate numbers of labour inspectors, 2  and these 
inspectors tend to operate in restrictive bureaucratic contexts, unable to 
pursue new or distant worksites as an industry reconfi gures its production 
capacities. A related challenge is a lack of will to enforce: data on implemen-
tation suggests systematic problems in many developing countries. 3  Cost 
competitiveness is an important aspect, in that self-interest encourages weak 
enforcement to avoid production shifts by multinational brands to other 
suppliers or even other countries. Lack of will may also evolve into corrup-
tion or misuse of the monitoring process — sometimes to punish immigrant 
workers as an auxiliary to law enforcement. 4  

 A fi nal structural obstacle is that the low-wage workers whom public 
regulation is meant to protect too often have limited input into the regula-
tory design process. Those with vested fi nancial interests in the status quo 
tend to exercise disproportionate infl uence — if not outright control — over 
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the  content and quality of enacted protections. Even in modern  democracies 
such as the US, the constitutional respect accorded to money in the  legislative 
and electoral processes has amplifi ed the role played by wealth in diluting 
worker-protection outcomes. 

 For all these reasons, when national laws address minimum wage and 
working hour standards, or safety and health requirements, implementa-
tion is very often lax. 5  To take one example, a recent study of wage prac-
tices in the garment supply chain throughout Asia found widespread failure 
to follow basic legal regulations involving minimum wage, overtime pay, 
paid holidays and social insurance contributions; the study also reported 
the presence of dual or triple bookkeeping on a systematic basis. 6  As one 
respected international labour offi cial observed more than a decade ago, 
 ‘ labour legislation without inspection is an exercise in ethics, but not a bind-
ing social discipline ’ . 7   

   ILO Standards  

 In its 1998 Declaration of Fundamental Principles and Rights at Work, 
the International Labour Organization (ILO) identifi ed eight fundamental 
labour standards conventions that are now widely perceived as benchmarks 
for human rights in the global workplace. 8  These eight conventions, plus 
the two governance conventions on the operation of labour inspectorates 
and on consultation among the ILO ’ s tripartite constituencies, 9  comprise 
an international foundational structure for assessing government com-
mitment to socially responsible working conditions. Every Asian country 
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that is heavily  involved in garment production has ratifi ed most of these 
 conventions, and some have ratifi ed nine or all ten. 10  

 None of these core conventions, however, addresses wage levels and pro-
tections. Although the ILO convention concerning minimum wage fi xing, 
which entered into force in 1972, makes special reference to developing 
countries, only one of the major garment-producing countries in Asia has 
ratifi ed it. 11  

 Moreover, ratifi cation is not the same as effective compliance by national 
governments. Some countries that have ratifi ed conventions on freedom of 
association and collective bargaining have banned or restricted trade union 
activities. 12  Ratifying governments also have in effect accepted regular 
employer resistance and violations of the right to organise at the factory 
level. 13  Other governments that have not ratifi ed conventions No 87 or 98 
are less than supportive of independent trade unions. 14  This lack of compli-
ance in law and practice is important because union density and access to 
collective bargaining are generally viewed as integral to developing sustaina-
ble labour cost models that can provide for basic wages and hours  protection 
in conjunction with commitments to effi ciency and worker effort. 15  

 To be clear, ILO norms have played an integral role in the overall effort 
to promote compliance with transnational labour standards, and many 
national governments have made progress in implementing and enforcing 
those norms. In addition, ILO norms now fi gure prominently in transna-
tional corporations ’  voluntary efforts to create socially responsible labour 
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conditions that will appeal to Western consumers and investors, as I will 
explain in the next section. 

 Still, the record on the ground in developing nations, where global sup-
ply chains are principally located, has been generally disappointing. Apart 
from the frequent recalcitrance of governments — for reasons noted above —
 national attempts to encourage or require compliance with ILO standards 
are no match for transnational fi rms that already outsource garment, foot-
wear, cell phone or food production to multiple countries. These fi rms can 
and do relocate away from efforts at labour standards enforcement that are 
perceived as threatening to their profi t margins. Moreover, without a suf-
fi ciently central role for worker organisations, ILO norms are unlikely to 
be implemented effectively even by dedicated and well-funded government 
inspectors or courts. Independent worker organisations are better able than 
bureaucrats to gain the trust of reticent or language-inhibited workers; to 
gather important testimony and documents away from the workplace and 
after hours; and to understand and propose adjustments in the operational 
realities of a particular industry. 16    

   B. Private Norms: Corporate Codes of Social Responsibility  

 Given the complexities of regulating and enforcing labour standards in trans-
national supply chains, workers ’  organisations and their allies —  consumers, 
investors, NGOs — as well as corporate management have increasingly pur-
sued private regulatory alternatives. These private systems of labour stand-
ards regulation rely primarily on market incentives, generally reinforced by 
third party certifi cation and monitoring, in an effort to implement decent 
labour standards protections. 17  Although such private initiatives often 
invoke public international norms as part of their compliance framework, 
they face their own set of challenges and limitations. 

 Since the 1970s, transnational corporations in large numbers have 
adopted codes of conduct that declare their voluntary commitment to work-
ers ’  rights, often identifying the fundamental ILO conventions as embody-
ing those rights. Supporters view corporate codes as  ‘ attracting consumers 
or investors who prefer to engage with a socially responsible company, and 
[as] mollifying regulators who must allocate their limited resources among 
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delinquent actors ’ . 18  Insofar as the codes announce a pledge to promote 
humane working conditions, and are used to guide or constrain supervisors 
in their personnel practices, they have contributed to improved labour stand-
ards in parts of the global supply chain. For several well-established reasons, 
however, this form of corporate self-regulation has profound weaknesses. 19  

 First, the regulatory landscape in which voluntary compliance pro-
grammes typically operate is a far cry from the US or European settings that 
include independent and active trade unions, a professionalised and essen-
tially reputable labour standards bureaucracy, and a reasonably attentive 
and unconstrained media community. In the Asian countries that currently 
form the heart of the global supply chain for apparel, footwear and elec-
tronics, inadequate regulatory systems undermine workers ’  willingness to 
speak out. Moreover, a thinner knowledge base about levels of pay, working 
hours and other employment conditions, combined with fearful or unin-
terested domestic media, contribute to a low level of transparency. In this 
context, meaningful monitoring and effective sanctions — which are needed 
if the codes are to avoid being consigned to window dressing — are virtually 
impossible to achieve. 20  

 The primary business response, internal monitoring of code compliance 
by corporate human rights departments, is simply inadequate when applied 
to global suppliers. 21  Advance notice of site visits effectively invites sup-
pliers or contractors to engage in deceptive strategies: modifying standard 
bookkeeping practices, concealing workplace hazards and scripting workers 
for auditor interviews. 22  Beyond the problems associated with double sets 
of books and orchestrated worker participation, auditors ’  interviews are 
too often conducted exclusively on site at the plant, where workers justifi -
ably anticipate subsequent management questioning or retaliation. These 
internal factory audits also tend to be patterned after company fi nancial 
audits; the auditors rely primarily on top-down examination of documen-
tary records rather than time-consuming investigation of shop-fl oor pro-
cesses and lengthy worker interviews. 23  
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 Problems of objectivity, depth and transparency may be partially  alleviated 
if monitoring is truly independent. An outside monitoring enterprise is 
more likely to conduct unannounced site visits, to engage neutral experts 
for record review, and to interview workers away from the worksite where 
they should feel less intimidated. 24  Importantly, however, the independent 
monitor is unlikely to succeed in contacting and communicating with work-
ers away from the plant without the presence of an actively involved trade 
union or other workers ’  organisation. 25  

 Even for independent monitors and auditors, there remain other obsta-
cles. These monitors are funded by the brands, and thus risk losing clients 
if they are too assiduous in their criticism of compliance efforts. Moreover, 
the opaque web of subcontracting relationships often includes short-term 
agreements and constant shifting between suppliers. Complex arrange-
ments for payroll and benefi ts distributions may be similarly diffi cult to 
penetrate. 26  A clear system of sanctions also must be in place for use against 
code  violators; this requires initiative and leadership from corporate man-
agers rather than outside monitors. 27  Finally, assuming that monitoring 
identifi es problems in a factory or with a subcontractor in several factories, 
the expense involved in corrective action and subsequent audits to monitor 
ongoing compliance often results in relocation of production facilities in an 
effort to maintain acceptable profi t margins. 28  

 Underlying these obstacles is an inherent tension between corporations ’  
principled espousal of labour standards and their pragmatic insistence on 
price-driven competition among suppliers. One indicator of this tension is 
the extent of comparative investment. Corporate personnel and resources 
dedicated to assuring that the right products arrive at the right locations 
at the right time and price far outweigh the corporate resources devoted to 
protecting the human rights of the workers manufacturing, distributing or 
growing those products. 

 Not surprisingly, global suppliers in apparel, footwear, electronics and 
other labour-intensive industries understand that, because corporate man-
agement negotiates primarily on price, suppliers must keep costs low in 
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order to compete successfully for business. 29  As a result, suppliers operate to 
a considerable extent outside the soft regulatory framework, concealing this 
arrangement from the transnational corporations with which they contract 
for production. Many, if not most, of these corporations continue to do 
business with non-complying suppliers out of choice, ignorance or  perceived 
necessity. 30  And the level of non-compliance is not curable through audit-
ing approaches that are characteristically top-down, highly centralised 
and lacking in substantial continuous involvement from workers and their 
organisations. 31   

   C. Core Shortcomings  

 Neither the ILO conventions and accompanying national government 
enforcement machinery nor the private codes of social responsibility have 
adequately addressed substandard working conditions in the global supply 
chain. These approaches represent progress, but they also reveal two core 
shortcomings: insuffi cient worker participation on the ground in identify-
ing the problems to be addressed within the existing human rights frame-
work, and the absence of a strong organisational approach to monitoring 
and remediation. 

 To be sure, it is diffi cult to develop effective worker participation when 
freedom of association and collective bargaining rights are discounted or 
suppressed under national law and practice. And it is diffi cult to generate 
effective monitoring and enforcement mechanisms without clear national 
commitments that include substantial funding. While these twin challenges 
can hardly be overstated, the structure of corporate supply chains offers 
possibilities for responsive engagement based on the special role that lead 
fi rms often play in co-ordinating and controlling sourcing decisions. 32  

 Empirical studies indicate that private governance mechanisms are most 
effective when these lead fi rms exert considerable power in their value 
chain, when consumers and/or advocacy groups can engage in collective 
action, and when improved workplace conditions align with commercial 
concerns. 33  These mechanisms appear to be especially effective when lead 
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fi rms permit or encourage opportunities for worker representation and 
 subsequent participation in decision making about workplace conditions 
and practices, 34  and when auditors act less like inspectors charged with 
uncovering code of conduct violations and more like consultants engaged 
in joint problem solving and sharing of best practices among global buyers 
and their suppliers. 35  One recent and remarkably successful model that has 
utilised these mechanisms arises not in the garment or electronics industries 
but in the comparably challenging arena of agricultural labour.   

   III. THE FAIR FOOD PROGRAM AS A MODEL  

   A. Background  

 In the early 1990s a group of migrant farm workers from Mexico, Haiti 
and Guatemala, labouring in and around the southwest Florida town of 
Immokalee, formed the Coalition of Immokalee Workers (CIW). 36  In its 
initial years, the CIW used community-wide strikes and work stoppages 
in the tomato fi elds to pressure Florida growers to improve piece rates and 
eliminate violence by crew leaders. The coalition also worked closely with 
the US Department of Justice to investigate and prosecute seven separate 
farm labour slavery cases in Florida, involving over a thousand workers and 
fi fteen different supervisors. 37  

 Agriculture in the United States has long been an exploitive and low-wage 
industry. 38  Growers in the modern era are able to recruit and retain often-
desperate workers from a vulnerable immigrant population. The CIW ’ s 
efforts to pressure the Florida tomato growers yielded some modest suc-
cesses, but the coalition was unable to generate substantial wage increases 
or to force the growers into genuine negotiations. By the end of the 1990s, 
the CIW shifted its strategic approach in a way that is directly relevant to 
the dilemma confronting workers in global supply chains. 
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 The domestic market for tomato production is highly concentrated. 
Florida produces virtually all fresh-market fi eld-grown tomatoes harvested 
between October and May in the United States, and 50 per cent of annual 
domestic production. 39  The industry estimates that more than 30,000 
 workers are required to grow and hand harvest this crop. 40  

 Based on its own analysis, the coalition determined that major pressure 
on wages and working conditions came from the corporate food industry 
and its aggregated purchasing power. As is true in the garment, footwear 
and electronics industries, fi erce competition among corporate brands cre-
ates substantial downward price pressures on suppliers or growers, whose 
response in turn is to impose similar downward pressure on wages and 
working conditions in their own operations. 41  After determining that the 
top of the industry would need to be on board, the CIW focused its efforts 
on brand name retail companies that have consolidated power and market 
share in several areas: fast food operations (Subway, McDonald ’ s, Burger 
King and Yum Brands — Taco Bell ’ s parent company); institutional food ser-
vice providers (Aramark, Compass and Sodexo); and major supermarkets 
(Whole Foods, Trader Joe ’ s, Kroger, Publix). 42  The CIW strategy was to 
direct concerted activities by farm workers and consumers at these brands.  

   B.  Better Labour Standards for Farm Workers: 
Four Major Components  

 As a workers ’  organisation, the CIW has approximately 5,100 members 
out of a total tomato fi elds – related labour force of over 30,000 at any 
one time. The great majority of the workforce are undocumented immi-
grants. 43  Workers join and participate in a range of regularly scheduled 
activities including Wednesday evening meetings, Sunday women ’ s meet-
ings,  Saturday movie nights and the operation of a local FM radio station. 44  
A CIW Central  Committee meets monthly to review and plan for activities 
and new approaches; participation in all activities is open and self-selected. 
The CIW has been described as  ‘ founded in liberation theology-infl uenced 
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principles of popular education, leadership development, and collective 
action ’ . 45  The CIW approach essentially consists of four separate but inter-
related components. 

   Pressuring the Brands for Bilateral Agreements Featuring 
a Wage Premium  

 The fi rst component was a sustained national campaign generating pres-
sure on the brands, based on an alliance of farm workers and consumers. 
The campaign used speaking tours, long-distance marches, protests, hunger 
strikes, online organising, consumer boycotts and other grassroots activities 
aimed at publicising the purchasing-power role of the large brand  retailers, 
thereby making these brands accountable for labour conditions in their 
tomato supply chains. 46  

 The fi rst buyer that CIW targeted was Taco Bell. It took four years of 
comprehensive campaigning by workers and consumers before Taco Bell 
(through its parent Yum Brands) acceded in 2005 to the demands set forth 
by CIW ’ s Fair Food Program. The company agreed to pay a penny a pound 
more for its Florida tomatoes. This fair food premium, designed to reverse the 
downward pressure on farm worker wages, has evolved into a  sophisticated 
set of payment mechanisms by participating brands that generates millions 
of dollars annually in additional wage payments. 47  Taco Bell also agreed 
to shift its purchases of Florida tomatoes to growers that complied with a 
human rights – related code of conduct developed by the coalition. 

 Subsequently, CIW initiatives led to similar bilateral agreements with 
other big-name fast food chains: McDonald ’ s (2007), Burger King (2008), 
Subway (2008) and Chipotle (2012); with national supermarkets: Whole 
Foods (2008) and Trader Joe ’ s (2012); with institutional food service pro-
viders: Compass (2009), Bon Appetit (2009), Aramark (2010) and Sodexo 
(2010); and more recently, with Walmart (2014), Fresh Market (2015) 
and Ahold (2015), the parent company of the Stop  &  Shop and Giant 
 supermarket chains. 48  

 It is worth noting that the more recent agreements have been negotiated in 
the absence of any targeted campaign of public pressure. This  development 
may refl ect new participating buyers ’  felt need to keep up with their com-
petitors who already participate in the Fair Food Program. Alternatively 
(or additionally), new buyers may independently perceive that participa-
tion is valuable for reasons of supply chain risk management, effi ciency, 
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consumer goodwill or basic fairness. Whatever the explanation, it seems 
that constant campaigning may not be a necessary element of the model, 
although the potential for public pressure from workers and consumers 
almost certainly is. 

 The basic framework for the agreements includes both parties ’  recogni-
tion that avoidance of confl ict between them is valuable consideration. The 
buyer agrees to provide a designated fair food wage premium; to purchase 
Florida tomatoes from participating growers and cease purchasing from 
growers that lose their participating status; and to co-operate with CIW and 
its independent auditors regarding efforts to verify compliance by growers 
with the Fair Food Code of Conduct. CIW agrees to refrain from engag-
ing in disparaging protests or demonstrations regarding the issues covered 
by the agreements, and to conduct operations regarding those issues in the 
manner described under the Fair Food Program. 49  

 Starting in 2007, the Florida Tomato Growers Exchange (FTGE) threat-
ened its members with fi nes if they complied with the agreements being 
negotiated between CIW and an increasing number of major brands. 50  
Although the FTGE invoked antitrust concerns, the individual contracts 
negotiated between CIW and each major brand would seem to be vertical 
agreements, lawful under a  ‘ rule of reason ’  approach, rather than horizontal 
restraints of trade. 51  

 The FTGE resisted vigorously for years, refusing to pass on the penny-a-
pound premium that was being accumulated by the buyers. At one point, 
millions of dollars were being placed in an escrow fund. In 2010, two large 
growers began co-operating with CIW; shortly thereafter, the FTGE and 
CIW signed an agreement pursuant to which virtually all growers have par-
ticipated on a statewide basis, covering well over 90 per cent of Florida ’ s 
 $ 650 million tomato industry. 52  

 Between 2010 and 2015, participating buyers contributed almost 
20  million dollars in wage premiums to improve farm worker wages. The 
Fair Food Standards Council (FFSC) 53  monitors the supply chain records to 
ensure that these premium funds are fl owing from buyers to growers, either 
as monthly lump-sum payments or as a separate item incorporated into 
buyers ’  day-to-day purchases. 54  Workers receive 87 per cent of the  premium 
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funds as a line-item bonus on their pay checks. Growers are permitted 
to retain 13 per cent to offset increased payroll taxes and administrative 
costs. 55  Notably, brands are thus fi nancially contributing to their suppliers 
to help them defray costs associated with establishing a suitably transparent 
wage increase structure.  

   A Worker-Driven Code of Conduct, Reinforced by Effective 
Complaint Resolution  

 In addition to wage premiums, one key element of the Fair Food Agreements 
negotiated with each participating buyer is a commitment to require its sup-
pliers to abide by the Fair Food Code of Conduct. 56  Apart from requiring 
compliance with applicable local, state and federal laws, the code sets forth 
certain prohibitions that carry immediate consequences if violated: prohibi-
tions against forced labour and child labour of any kind, the use or threat of 
physical violence, and sexual harassment involving physical contact. 57  The 
code also includes detailed requirements for accurate timekeeping as well as 
documentation that must appear on all pay slips. 58  

 Importantly, the code establishes a ban on subcontracting of employment: 
all farm workers are hired by growers as employees. 59  For decades prior to 
2010, the Florida tomato-growing industry — like agricultural employment 
in general — was characterised by multiple complex subcontracting arrange-
ments which often shielded growers from legal responsibility for labour 
abuses. 60  Under the Code of Conduct, however, all farm workers must be 
employees of the grower — this includes workers supervised by crew leaders 
who are themselves contractors rather than being employed by the grower. 
And all these employees are required to participate in the grower ’ s orienta-
tion process — including training on their rights under the FFP. 

 The Fair Food Code is not a static document; it has developed over time 
through continuous dialogue among workers, growers and buyers. 61  Many 
code features are based on farm workers ’  distinctive knowledge of, or 
familiarity with, problems in the tomato harvesting fi elds. These include a 
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prohibition against over-fi lling or  ‘ cupping ’  buckets, complete with a vis-
ual standard for bucket fi lling; elimination of previously unrecorded and 
unpaid waiting time in the fi elds; provision of a safe shaded area in the fi elds 
(through durable, mobile shade structures) and the ability to access it during 
rest breaks; and training on sexual harassment and discrimination preven-
tion provided to all workers and supervisors. 62  

 Another key element is worker-to-worker education regarding the code 
that takes place on the farm during paid working time. 63  Growers provide 
a booklet and video to all workers at the point of hire; these materials, 
describing the code and its contents, are written and acted by the CIW and 
its members. 64  During subsequent CIW education sessions at the job site, 
workers talk to one another about their experiences and the rights gener-
ated from those experiences, including the right to make complaints with 
no retaliation. 65  Workers also are informed that FFSC will visit growers to 
ask questions, conduct monitoring and enforce the agreement. Health and 
safety committees must be established at every farm, providing a structured 
voice for workers on such issues. 

 Finally, there is a 24-hour hotline to bilingual FFSC auditors who inves-
tigate complaints and resolve them, normally in a collaborative fact-fi nding 
and resolution process with participating growers. 66  There are other ways 
to report code violations, including by informing CIW personnel. Since 
2011, over 500 worker complaints about participating growers have been 
received; almost all have been investigated and processed to resolution. 67  
Worker education includes an emphasis on workers ’  role as monitors of 
their own rights, both in the workplace and in their interactions with the 
programme ’ s designated monitoring organisation.  

   A Comprehensive Auditing Structure  

 Perhaps the linchpin to the Fair Food Program model is the FFSC auditing 
process, conducted by its 11-person staff. 68  In order to ensure transparency 
and co-operation with the code, FFSC auditing must be at once in-depth and 
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nuanced in its application. The auditing mandate has resulted in the devel-
opment of tools to determine what information is reviewed and accessible to 
the auditors. The process of assessing information obtained from the tools 
leads to an evaluation of each grower that includes prepared fi ndings and a 
corrective action plan where necessary improvements have been identifi ed. 

 The fi rst and possibly most important auditing tool is the interview 
 guidelines, customised for each participating grower. Accessibility to all 
levels of management and workers ensures there is little opportunity for 
interference with information collection. Intimidation or coaching of work-
ers during the auditing process is grounds for probation or suspension from 
the programme. 69  

 The FFSC audits every grower every season, and audits extend to  multiple 
locations when they exist. It normally interviews over half a grower com-
pany ’ s workers, which is well above traditional auditing sample sizes. 70  
For a fairly large operation — over 500 workers — the FFSC will send eight 
auditors who spend three to four days on site. 71  Interview packets for fi eld 
workers, crew leaders and management each contain a comprehensive and 
specifi c set of questions to ask, and issues on which to comment. Because the 
interview packets for crew leaders and management pose very similar ques-
tions tailored somewhat differently, they provide an opportunity to enhance 
transparency (and minimise manipulation of facts) through obtaining the 
same information from both sources. 72  The auditors also spend substan-
tial amounts of time interviewing workers in the fi elds and in a variety of 
other settings. They ride the buses with workers, visit workers ’  housing for 
follow-up conversations and to check on the housing quality, and provide 
cards that include the hotline phone number. 73  This intensive, hands-on 
and time-consuming level of involvement assures that the auditors develop 
a thorough and fi ne-grained understanding of labour conditions on the 
ground. 

 A second tool utilised is document requests that enable the comprehen-
sive collection of relevant written materials. The document request process 
begins well in advance of the site visit: the lead auditor typically makes 
contact with the grower and initiates this process one to one-and-a-half 
months before the audit team arrives on site. 74  FFSC requests eight distinct 
categories of documents as part of its management and operations audit. 75  
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In addition to records and policy documents on management systems and 
personnel procedures, which are obtained prior to the audit or at the man-
agement interview, there are payroll document reviews from several pay 
periods that are used to ensure proper compensation (including distribu-
tion of the fair food premium) as well as accurate timekeeping mechanisms 
and minimum wage compliance. 76  These payroll document reviews are con-
ducted after fi eld operations audits so that fi nancial investigators can verify 
and utilise in their analyses data that has been provided by workers. 

 As part of the payroll audit, FFSC randomly selects fi ve personnel fi les 
for review, in order to verify proper documentation of registration, training, 
injuries and disciplinary actions. 77  The auditors also prepare charts keyed 
to various report sections (eg transparency and co-operation; hiring and reg-
istration; worker training; crew leader and supervisor training; health and 
safety; wages, hours and pay practices) that are used as categories for inter-
views, fi eld notes or document requests. For each report section, the audi-
tor describes the control objective, preparation and inquiry procedures, and 
testing procedures. This approach fosters greater uniformity in the auditing 
process and also guides the auditors by enabling them to collect detailed 
information on the way each grower operates. 78  

 Within ten days following the collection of audit data, the FFSC submits a 
preliminary evaluation of fi ndings to the participating grower, indicating the 
likelihood of good standing or probation/suspension from the programme. 
If certain fi ndings appear to be especially troubling, the preliminary evalua-
tion will be accompanied by an expedited preliminary audit report that pro-
vides an overview of the most problematic fi ndings and suggests corrective 
actions to avoid probation or suspension. 79  

 After the expedited preliminary fi ndings, and within eight weeks of FFSC ’ s 
payroll audit, growers receive a full assessment report for the season that 
includes an overview of the audit process, a summary of major fi ndings, and 
an in-depth description of the fi ndings according to key programme areas 
tailored to sections of the audit tools as mentioned above. At the beginning 
of each assessment report section is a breakdown of issues addressed from a 
prior year ’ s corrective action plan (CAP), issues unaddressed from the prior 
year ’ s CAP, new issues revealed during the audit, and any further corrective 
action required. Following this assessment, FFSC and the grower agree on a 
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corrective action plan specifying fi ndings and CAP measures. The CAP then 
forms the basis for the next season ’ s audit, which assesses the grower ’ s per-
formance related to the agreed-upon CAP as well as addressing the grower ’ s 
performance in the months since the prior audit, using the same detailed 
format. 

 The goal of this comprehensive data collection effort is to ensure compli-
ance in practice with the code. Where defi ciencies arise, the objective is to 
provide the grower with an effective roadmap towards full code implemen-
tation. The auditing process is designed to monitor the activity of growers 
over a period of time, and to foster a working relationship between the 
FFSC and each growers ’  organisation. 80  But ultimately, compliance with the 
code is required if the grower wants to remain in the programme. 

 In the three seasons between 2011 and 2014, the FFSC conducted 
81 management interviews and 98 payroll audits, resulting in 86 corrective 
action plans. 81  FFSC auditors visited over 100 farm locations, interviewed 
7,000 workers on and off-site, and conducted almost 300 on-site interviews 
with crew leaders to assess knowledge of code requirements and compliance 
at the fi eld level. 82  In a signal of the value attached to these audits by the 
growers themselves, some participating growers have begun requesting that 
FFSC audit their out-of-state operations, that is, farm locations that are not 
covered by the programme. 83  

 As comprehensive and effective as the FFSC ’ s audit protocols are in prac-
tice, it is worth repeating that the FFP considers workers themselves to be 
the essential frontline defenders of their own rights. Workers are  empowered 
by the multiple layers of education as to their rights under the Code of 
 Conduct, and by the effi cacy of the protected complaint mechanism. For all 
54 complaints in which FFSC found that some form of retaliation had been 
taken against workers, resolutions were successfully achieved, including the 
rehiring of all terminated workers, disciplinary actions and retraining for 
the offending supervisors, and public apologies along with reaffi rmations 
of the right to complain without fear of retaliation from management. 84  
The FFSC emphasises that it is able to overcome certain inherent limitations 
of the traditional audit-only monitoring approach by effectively deputising 
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30,000 workers as monitors; this also provides a further deterrent to super-
visors who might consider violating workers ’  rights. 85   

   Enforcement Through Market Consequences  

 When — as occurs in the great majority of instances — an audit discloses 
 violations warranting a corrective action plan, remediation is a relatively 
rapid process. Growers must comply with the code or they will lose the abil-
ity to sell their tomatoes to buyers in the FFP. This threat of lost business 
has been a substantial incentive for compliance even though the FFP encom-
passes a relatively small percentage of all purchases of Florida tomatoes. 86  
Importantly, the FFP ’ s market-based effectiveness has not required that par-
ticipating brands (McDonald ’ s, Sodexo, Walmart et al) collectively exercise 
control over a majority of sales from one or more Florida tomato growers. 
Instead, these brands simply must have control over enough of the market 
so that a majority of individual suppliers will not want to lose so large a 
proportion of their business. This in turn suggests that a model relying on 
market consequences can effect signifi cant change in labour conditions by 
channelling the efforts of a relatively low number of buyers. 

 If growers violate the code ’ s zero-tolerance provisions (addressing 
forced labour of any kind; systemic use of child labour; sexual harassment 
 involving physical contact; use or threat of physical violence), they may be 
suspended from the programme for varying lengths of time. 87  By August 
2014, seven growers had been suspended and nine more had been placed on 
probation. 88  Brands may not purchase tomatoes from suspended growers 
for a 90- to 180-day period within the Florida growing season. 89  To uphold 
these market consequences, auditors review brands ’  monthly supply chain 
records to be sure that they only source Florida tomatoes from participat-
ing growers in good standing. 90  Supervisors who violate the zero-tolerance 
provisions must be terminated, and they are ineligible for employment at 
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Fair Food Program farms for up to fi ve years, depending on the nature of 
the offence. 91  

 At the same time, the audit and enforcement process includes space for 
collaboration. Many growers have developed their own systems: this often 
involves a point person handling complaints from workers about conditions 
and violations who makes sure that complaints percolate up to manage-
ment. When FFSC fi nds a violation for the fi rst time, it tries to provide 
a remedial roadmap or plan. And while the protections of the code are 
fi xed, there is also a Guidance Manual that provides some assistance on 
how to interpret and apply various code provisions. The manual is drafted 
and updated by a working group consisting of CIW plus several growers. 92  
Further, some growers now send FFSC their own policies to review and 
if necessary to make recommendations for achieving compliance. Growers 
also have invited FFSC on site to train their supervisors. 

 FFSC monitoring and enforcement are effective because there is a real 
hammer: loss of market share imposed by the brands through their separate 
agreements with CIW. The auditing system has now completed its fourth 
full season (November 2014 to April 2015). Initially, there was a signifi cant 
amount of angry pushback from growers, and some baseline requirements 
were not being fulfi lled. 93  It also took a certain amount of time for the 
workers to trust FFSC enough to report complaints. 94  By the middle of the 
fi rst full season of operations, in winter and spring of 2012, the number 
of complaints had substantially increased. After three years, there appear 
to be fewer serious instances of non-compliance, and the complaints with 
respect to growers that have participated in the FFP for several seasons have 
become more routine. 95  

 The FFP is being extended in 2015 to 10,000 more workers, at Florida 
bell pepper farms and to tomato suppliers in Georgia, South Carolina and 
Virginia. 96  Walmart has taken the lead in expanding the FFP to the three 
new states. As in Florida, the FFSC will monitor for growers ’  compliance 
with the Code of Conduct and for payment of the FFP wage premium. 97    
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   C. Distinctively Effective Aspects  

 The Fair Food Program is substantially more successful than other corporate 
compliance programmes in the labour standards area. A central element is 
that  workers defi ne the issues to be addressed, notably including a focus on 
wage increases . The Code of Conduct addresses worker needs and priorities 
arising in a particular industry and location. This minimises the risk of com-
pliance becoming a public relations issue. The focus is on resolving workers ’  
perceived problems rather than cleaning up a brand ’ s reputation. 

 A second, related element is that  workers have multiple ways to report 
violations and are protected in doing so.  It is hard to overstate the value 
of a structure where, having identifi ed the priorities, workers also can feel 
secure in identifying when those priorities are not being met. Audits that 
are extensive and well-staffed, including off-site worker interviews, buttress 
the importance of workers ’  effective ability to report violations. Moreover, 
the worker education programmes and 24-hour complaint hotlines  create 
considerable risk of violations being exposed outside the audit process. This 
effectively discourages unwanted conduct by fi eld-level supervisors and 
encourages growers to disclose fully their relevant conduct and activities 
as part of the audit. Once again, corporate motivation is centred on pro-
gramme improvement. 

 A third important element of the Fair Food Program approach is its 
 attention to management accountability . There is an immediate meaningful 
impact for failure to comply. The FFSC code is framed primarily with refer-
ence to market-based consequences rather than legal rights or traditional 
legal remedies. The code bypasses international labour standards that are 
unavailable to these workers under the US legal system, notably the right to 
collective bargaining for agricultural employees. 98  Beyond lack of availabil-
ity, however, market consequences would seem a more effective deterrent 
than legal remedies such as fi nes or cease-and-desist orders, because of their 
timing and certainty as well as their magnitude. 

 A fi nal distinct element is that  brands are required to work closely with 
their product suppliers to co-ordinate responsive compliance efforts . With 
respect to the wage premium, brands put funds into the supply chain to sup-
port the costs associated with changes they demand from those suppliers. 99  
The brands also have a direct interest in their suppliers ’  audit performance. 
Payroll audits review and assess growers ’  monthly reporting of premium 
distributions to individual workers, including lists of fi eld-level supervisors 
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who are not eligible to receive the premiums. 100  In addition, the brands ’  
monthly supply chain records are audited to assure that they only source 
tomatoes from participating growers in good standing. 101  Brands are thus 
directly and continuously engaged with their suppliers on labour standards 
priorities, analogously to how they  sua sponte  engage those suppliers on 
pricing and delivery priorities in the course of their regular market-driven 
decision making.   

   IV. REPLICATING THE IMMOKALEE WORKERS MODEL: 
SOME PRELIMINARY THOUGHTS  

 Success with a universe of 30,000 tomato fi eld workers does not neatly 
translate to the challenges facing millions of apparel or footwear workers in 
multiple countries. There are differences in national law and practice across 
the global supply chain that result in varied approaches to labour standards 
protection and contract enforcement. These variations, along with differ-
ences in national languages and cultures, pose added challenges to brands 
seeking to negotiate with and monitor performance of multiple suppliers. 
One obvious example involves implementing the ban on subcontracting 
of employment given different legal approaches to employee status across 
 different national legal systems. 

 Further, the relative ease of mobility for suppliers of these other products 
makes it harder for multinational brands to develop a closed system that 
captures all or substantially all participants in the supply chain. 102  Growers 
of tomatoes in the US are essentially constrained by climate from relocat-
ing out of south Florida between November and April. Other agricultural 
products that may become a focus for CIW campaigns, such as bell peppers 
and strawberries, are similarly limited in geographic terms as a result of 
climate-driven conditions. 

 Garment and footwear production do not face the same constraints. They 
are basically low-capital, labour-intensive operations, allowing factories to 
relocate to other countries or even to other parts of the same country. The 
increased use since 2005 of short-term fi xed duration employment contracts 
between garment suppliers and their production workers has facilitated the 
process of relocating factories by making it easier to terminate workers ’  
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employment while also making it harder for workers to organise and pro-
tect their interests. These fi xed-duration contracts (FDCs) are probationary 
and typically valid for three to six months, though they can be extended 
further if workers and employers agree on specifi c terms. The FDC problem 
has become especially acute under Cambodian labour law, although it exists 
in other countries as well. 103  

 Without wanting to minimise such diffi culties, I would point to several 
factors that arguably support prospects for replication of the CIW model. 

   A. Vulnerability of Worker Populations  

 Some may assert that workers toiling in the global garment, footwear or 
electronics supply chains present an immeasurably more intimidating set of 
obstacles than what CIW has had to overcome. Yet no-one in the early 1990s 
would have thought that what CIW and FFSC have accomplished was even 
conceivable, given centuries of oppressed farm labour in the southern US —
 including over 200 years of slavery, a century of sharecropper exploitation 
and decades of abusive conditions for the largely migrant labour that today 
constitutes the agricultural workforce. CIW and its allies have ended farm 
labour slavery in the industry (with the help of the Justice Department) and 
secured basic labour standards protections for tens of thousands of tomato 
pickers. They have not achieved total success, and their campaigns continue 
in Florida and other parts of the country. Still, any argument that the chal-
lenges involving global supply chain workers are inherently more daunting 
than those faced by agricultural migrant workers in the southern US states 
is less than persuasive.  

   B. Precariousness of Legal Rights  

 Although agricultural workers in the US fall outside the scope of the NLRA 
for organising a trade union or engaging in collective bargaining, they are 
accorded basic constitutional protection for freedom of association. 104  It 
may be argued that this legal protection for collective voice relieves some 
precariousness for CIW members and supporters in their campaign to secure 
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labour standards improvements and protections. However, it is worth reit-
erating that the CIW success stems from a contractual rather than legislative 
approach, featuring a privately generated code of conduct enforced through 
market-based consequences. In this respect, the CIW approach resembles 
US unions ’  recent success in negotiating neutrality agreements with indi-
vidual employers. Those agreements have increased prospects for union 
recognition and collective bargaining by contracting around the perceived 
limitations of labour legislation. 105  And while agricultural migrants will not 
be arrested or murdered for talking about worker protection strategies — as 
they might be in other countries — these workers, who lack the protection of 
the NLRA, can be fi red for engaging in concerted activities. For desperately 
poor individuals, this amounts to a not insignifi cant penalty. Even federal 
minimum wage, overtime and occupational safety laws that do cover farm 
workers are notoriously under-enforced in farm labour settings. 106  

 Apart from these weaknesses in US law and practice, migrants face the per-
vasive fear of deportation when responding to exploitive labour  conditions. 
Guest workers ’  visas are tied to a job with a particular employer. If these 
workers quit in search of better wages or conditions, they will likely lose 
their right to work and stay in the US. Should they dare to fi le complaints 
challenging workplace conditions or discrimination, they may be fi red and 
again confront the loss of their lawful status as visitors. 107   

   C. Focus on Market Consequences  

 The precarious legal situation of migrant farm workers presumably infl u-
enced the direction of the CIW model away from the judicial system and 
toward private regulation enforced by major brands through market-
based consequences. That such an intrinsically vulnerable population has 
used worker-driven democratic processes to improve labour standards 
through negotiation with a powerful corporate chain of command suggests 
possibilities. 

 Factory workers in Southeast Asia are comparably vulnerable to migrant 
farm workers in the US in many respects, given that national laws either do 
not recognise their basic rights or — more likely — do not protect and enforce 
those rights. Further, workers in these supply chains are often themselves 
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migrants — they may be far from home, far from their families, and not able 
to understand the predominant language or local culture. 108  These migrants 
may be especially vulnerable under local labour laws, both because as 
 temporary or irregular workers they face diffi cult legal status issues similar 
to their Florida counterparts, and because labour inspectors may inappro-
priately enforce immigration laws against them. 

 Accordingly, one might hypothesise that the most effective entity to insist 
on change in global supply chains is the multinational corporation rather 
than the national government, local trade union or worker NGO. To be 
sure, corporate brands will become change agents only in response to pres-
sure brought against them, including pressure in the US and/or Europe. But 
major retail brands are familiar with such pressures to improve basic work-
ing conditions, brought by trade unions, university students, institutional 
investors and consumers more generally. Representatives from worker 
organisations in Asian countries, supported by NGOs in those countries, 
might make strategic appearances in alliance with US or EU consumer and 
investor groups and unions in order to impose more targeted public pressure 
on these brands. 

 Since the 1990s, efforts by consumers and NGOs, and also traditional 
and social media, have increasingly linked the reputation of lead retail fi rms 
to their suppliers when it comes to abusive or harsh labour practices. 109  
Notwithstanding the opacity of global supply chains, multinational brands 
are coming to understand in business terms the reputational advantages of 
proactive strategies — including improvements beyond those applied under 
local law — as well as the attendant risks when refusing to accommodate 
local activism. 110  Absent a pervasive national government presence as a 
capable monitor and enforcer, corporate motivation may have to come 
 primarily from privately negotiated arrangements, supplemented or com-
plemented by assistance from the ILO and NGOs. To take two examples, 
ILO audit data from export-oriented garment factories in Cambodia indi-
cate that reputation-conscious global buyers have been driving improved 
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compliance with ILO standards. 111  And the tragic 2013 factory collapse 
at Rana Plaza, which killed over 1,100 workers, has resulted in a major 
push by many Western retailers and apparel brands to improve safety at 
 Bangladeshi factories. 112  

 What CIW essentially concluded with respect to tomato growers may be 
seen as applicable to garment, footwear or electronics suppliers. Despite 
only a modest level of control over most production facilities in their supply 
chains, Nike, Adidas or Apple regularly insist on certain levels of quality, 
price and timing from their suppliers, and terminate them for failing to meet 
those levels. Leading brands arguably can add wage premiums and industry-
specifi c labour protections to their negotiated deals on the same basis.   
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